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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO, )
) NO. 45073
Plaintiff-Respondent, )
) ADA COUNTY NO. CR-FE-2016-7658
v. )
)
SHAWN ERIC CARR, ) APPELLANT'S BRIEF
)
Defendant-Appellant. )
______________________________)
STATEMENT OF THE CASE
Nature of the Case
Following a jury trial, the jury found Shawn Eric Carr guilty of felony domestic battery
with traumatic injury and misdemeanor assault.  For domestic battery with traumatic injury, the
district court imposed a unified sentence of five years, with one-and-one-half years fixed,
suspended the sentence, and placed Mr. Carr on probation for a period of five years.  On appeal,
Mr. Carr asserts the district court abused its discretion when it imposed his underlying sentence.
2Statement of the Facts & Course of Proceedings
Around midnight, Boise Police Department officers responded to a reported domestic
fight at an apartment building.  (See Trial Tr., p.113, L.5 – p.115, L.11.)1  While driving to the
scene, officers learned from dispatch an individual was actively fighting with a potential suspect.
(See Trial Tr., p.113, Ls.18-22.)  At the apartment building, officers saw a man, Matthew Olson,
holding Mr. Carr down on the ground outside.  (See Trial Tr., p.117, Ls.12-21, p.248, Ls.2-22.)
Mr.  Carr  stated  he  had  been  choked  out,  and  officers  took  him  to  a  hospital.   (See Trial
Tr., p.135, L.20 – p.136, L.3.)  Officers also spoke with his wife, Tonya Carr, and noticed she
had some swelling under her left eye, blood around her mouth, and a swollen lip.  (See Trial
Tr., p.120, Ls.2-25, p.128, Ls.10-20, p.249, L.7 – p.250, L.1.)  Before the officers took Mr. Carr
to the hospital, they told him he was under arrest.  (Trial Tr., p.136, Ls.4-15.)
The State charged Mr. Carr by Information with one count of domestic battery with
traumatic injury, felony, I.C. §§ 18-918(2) and 18-903(a), against Ms. Carr; and one count of
battery, misdemeanor, I.C. § 18-903(b), against Mr. Olson.  (R., pp.38-39.)
The case proceeded to a jury trial.  (See R., pp.100-15.)  Following the disclosure that a
juror engaged in independent research, the district court declared a mistrial.  (R., pp.176-77.)
Before Mr. Carr’s second trial, the district court granted the State’s motion for leave to
file an amended information.  (See R., pp.202-08.)  The Amended Information, with respect to
the domestic battery count, alleged Mr. Carr “did willfully use force or violence upon the person
of  Tonya  Carr  by  punching  Tonya  Carr  in  the  face  or  hitting  her  with  a  car  door  .  .  .  .”
(R., pp.216-17.)
1 All citations to the Trial Tr. refer to the transcript of Mr. Carr’s second jury trial, held on
February 27 and 28, 2017.
3During the second trial, Ms. Carr testified that the night of the incident, Mr. Carr and his
friend Glen were about to leave the apartment building’s parking lot in Glen’s car.  (Trial
Tr., p.269, L.17 – p.270, L.25.)  Ms. Carr approached the car and yelled at him not to leave,
because she was concerned he was going to a bar.  (Trial Tr., p.271, Ls.1-22.)  Mr. Carr yelled
back at her.  (Trial Tr., p.271, Ls.23-25.)  Ms. Carr even hit Mr. Carr a couple times when he was
in the car.  (Trial Tr., p.274, Ls.19-22.)  She testified that while they were arguing, he opened the
car door, and the car door hit her in the face.  (Trial Tr., p.272, Ls.1-13.)  She testified she was
knocked down by the car door, and she continued to argue with her husband after he helped her
up.  (Trial Tr., p.276, L.16 – p.277, L.6.)  However, Ms. Carr testified that she told an officer at
the scene that Mr. Carr punched her.  (Trial Tr., p.275, L.4 – p.276, L.15.)
Mr. Olson testified that he was at his friend Kendra Fox’s apartment that evening, playing
video games and drinking beer.  (See Trial Tr., p.206, L.1 – p.209, L.6.)  Mr. Olson drank
between five and ten beers from about 6:30 p.m. to midnight that day.  (Trial Tr., p.209, Ls.7-
15.)  He testified that when he went to his truck in the parking lot to get cigarettes, he noticed an
argument.  (Trial Tr., p.210, Ls.8-14.)  Mr. Olson saw a woman approach a vehicle, yelling and
screaming on the passenger side, and then watched an altercation.  (Trial Tr., p.210, Ls.12-19.)
He testified the lighting conditions were dark, and he could not make out what was being said.
(Trial Tr., p.211, L.18 – p.212, L.1.)  Mr. Olson testified he saw the car door open, and then a
man got out and punched the woman in her face, leaving her flat on her back.  (Trial Tr., p.212,
Ls.12-18.)  Mr. Olson identified the man as Mr. Carr.  (See Trial Tr., p.212, L.19 – p.213, L.2.)
Mr. Olson testified that after he and Ms. Fox called the police, Mr. Carr tried to confront
Ms. Fox.  (See Trial Tr., p.214, Ls.6-12, p.215, L.11 – p.216, L.9.)  Mr. Olson testified he got
between them and ended up in a wrestling match with Mr. Carr.  (Trial Tr., p.216, Ls.9-22.)  He
4testified Mr. Carr tried to punch him, but it was a glancing blow that left no injury.  (Trial
Tr., p.216, L.25 – p.217, L.7.)  Mr. Olson was able to restrain Mr. Carr until the police arrived.
(See Trial Tr., p.217, Ls.8-13.)
Glen Dowdle testified he had talked Mr. Carr into going to a bar.  (Trial Tr., p.353, L.17
– p.354, L.23.)  But before they could leave, Ms. Carr ran up to the car and began hitting
Mr. Carr.  (Trial Tr., p.354, L.24 – p.355, L.5.)  Mr. Dowdle testified Mr. Carr got out of the car
and said he was going to stay, and Ms. Carr flew back into the grass.  (Trial Tr., p.357, Ls.3-14.)
Mr. Dowdle did not know why Ms. Carr flew back.  (Trial Tr., p.357, Ls.15-17.)  He also
testified he did not see Mr. Carr punch his wife.  (Trial Tr., p.358, Ls.11-12.)
D.C., one of Mr. and Ms. Carr’s minor daughters, testified she had been sitting outside on
the  porch  when she  saw her  mother  fall  in  the  parking  lot  by  the  car.   (Trial  Tr.,  p.371,  L.8  –
p.372, L.13.)  She saw her father open the door, and thought her mother got whacked in the head
by the door.  (Trial Tr., p.373, Ls.16-23.)  She and her mother went inside the apartment, and
Mr. Carr also went back to the apartment.  (Trial Tr., p.374, Ls.3-23.)  D.C. testified she saw her
mother fall down, did not see how or what caused her to fall, and did not see her father hit her
mother.  (Trial Tr., p.377, L.22 – p.378, L.4.)  However, on cross examination, D.C. testified she
had told one officer at the scene she had seen her mother trip and fall, and told another officer
her father accidentally hit her mother with the car door.  (Trial Tr., p.378, L.16 – p.379, L.12.)
Mr. Carr did not testify in his defense.  (See Trial Tr., p.340, Ls.8-13, p.380, Ls.22-25.)
The State published to the jury two audio recordings of Mr. Carr’s interviews with the police,
conducted, respectively, at the scene of the incident and at the hospital.  (See Trial Tr., p.121, L.1
– p.123, L.15, p.136, L.22 – p.138, L.19; State’s Exs. 2 & 6.)  In those interviews, Mr. Carr
denied punching his wife.  (See generally State’s Exs. 2 & 6.)
5The jury found Mr. Carr guilty of domestic battery with traumatic injury.  (Trial
Tr., p.437, Ls.19-21.)  The jury found Mr. Carr not guilty of battery, but found him guilty on a
lesser included offense of misdemeanor assault against Mr. Olson.  (See Trial Tr., p.437, Ls.22-
25.)
At the sentencing hearing, the State recommended the district court impose, for the
domestic battery with traumatic injury count, a unified sentence of ten years, with three years
fixed, and that the court retain jurisdiction.  (Sentencing Tr., p.9, Ls.2-5.)2  Mr.  Carr
recommended the district court place him on probation.  (Sentencing Tr., p.16, Ls.3-4.)  The
district court imposed a unified sentence of five years, with one-and-one-half years fixed,
suspended the sentence, and placed Mr. Carr on probation for a period of five years.  (R., pp.291-
98.)  For the assault count, the district court imposed a concurrent sentence of ninety days in jail,
with credit for ninety days served.  (R., p.292.)
Mr. Carr filed a Notice of Appeal timely from the district court’s Judgment of Conviction
and Order of Probation.  (R., pp.299-02.)
2 All citations to the Sentencing Tr. refer to the transcript of Mr. Carr’s sentencing hearing, held
on April 27, 2017.
6ISSUE
Did the district court abuse its discretion when it imposed a unified sentence of five years, with
one-and-one-half years fixed, upon Mr. Carr following his conviction for domestic battery with
traumatic injury?
ARGUMENT
The District Court Abused Its Discretion When It Imposed A Unified Sentence Of Five Years,
With One-And-One-Half Years Fixed, Upon Mr. Carr Following His Conviction For Domestic
Battery With Traumatic Injury
Mr. Carr asserts the district court abused its discretion when it imposed his unified
sentence of five years, with one-and-one-half years fixed, because his sentence is excessive
considering any view of the facts.  Mr. Carr only challenges the length of his underlying sentence
on appeal, and does not challenge the district court’s decision to place him on probation rather
than execute the underlying sentence or retain jurisdiction.
Where a defendant contends that the sentencing court imposed an excessively harsh
sentence, the appellate court will conduct an independent review of the record giving “due regard
to the nature of the offense, the character of the offender, and the protection of the public
interest.” State v. Strand, 137 Idaho 457, 460 (2002).
The Idaho Supreme Court has held that, “[w]here a sentence is within statutory limits, an
appellant has the burden of showing a clear abuse of discretion on the part of the court imposing
the sentence.” State v. Jackson, 130 Idaho 293, 294 (1997) (internal quotation marks omitted).
Mr. Carr does not assert that his sentence exceeds the statutory maximum.  Accordingly, in order
to  show an  abuse  of  discretion,  Mr.  Carr  must  show that  in  light  of  the  governing  criteria,  the
sentence is excessive considering any view of the facts. Id.  The governing criteria or objectives
of criminal punishment are:  (1) protection of society; (2) deterrence of the individual and the
public generally; (3) the possibility of rehabilitation; and (4) punishment or retribution for
7wrongdoing. Id.  An appellate court, “[w]hen reviewing the length of a sentence . . . consider[s]
the defendant’s entire sentence.” State v. Oliver, 144 Idaho 722, 726 (2007).  The reviewing
court will “presume that the fixed portion of the sentence will be the defendant’s probable term
of confinement.” Id.
Mr. Carr asserts his underlying sentence is excessive considering any view of the facts,
because the district court did not adequately consider mitigating factors.  Specifically, the district
court did not adequately consider that the instant offense is Mr. Carr’s first felony conviction.
While Mr. Carr’s criminal history includes previous convictions for disorderly conduct, violating
domestic violence court orders, disturbing the peace, traffic offenses, and other offenses, the
instant offense is his first felony conviction.  (See Presentence Report (hereinafter, PSI), pp.5-
10.)  Although the district court acknowledged the instant offense is Mr. Carr’s first felony
conviction (Sentencing Tr., p.21, Ls.18-21), Mr. Carr submits the district court did not
adequately consider this factor.
The district court also did not adequately consider Mr. Carr’s commitment to his
children.  During the presentence investigation, Mr. Carr stated the most important thing to him
was the safety and wellbeing of his children.  (PSI, p.14.)  He reported that his two high-school-
age daughters were living with, respectively, a grandmother and Mr. Carr’s former stepfather.
(See PSI, p.12.)  His two younger daughters, aged six and four, were in a foster home.  (See PSI,
p.12.)  The presentence report stated, “[i]t was important to Mr. Carr that he be out of custody so
he could attend the [Permanency] Hearing and regain custody of his daughters.  He expressed
resentment that no one in the family was stepping up to take custody of the two (2) young
children to prevent his rights being terminated and the girls from being adopted.”  (PSI, p.12.)
Mr. Carr also “described feeling situationally depressed over his two (2) younger children being
8in foster care.  Mr. Carr expressed frustration and anger that no one in his family stepped up to
take the little girls to keep them from being in foster care.”  (PSI, p.13.)
During  the  sentencing  hearing,  Mr.  Carr  told  the  district  court,  “[s]o  but  the  second
month that I was in here, [Ms. Carr’s] lost my kids to CPS.  So there’s a CPS case I have to deal
with now and there’s a permanency hearing coming up in July and she doesn’t seem to be doing
what she’s supposed to be doing to try to get the kids back.”  (Sentencing Tr., p.17, Ls.17-21.)
Mr. Carr stated, “[s]o some parent needs to be—step forward and, you know, put their best foot
forward  and  trying  to  save  my kids.   I  feel  like  that’s  me,  you  know.”   (Sentencing  Tr.,  p.17,
Ls.22-24.)  He stated:  “First and foremost, saving my kids and doing whatever I’m supposed to
do with probation and eventually hopefully something will come of this appeal, but, you know,
I’m willing to do whatever it takes.”  (Sentencing Tr., p.17, L.24 – p.18, L.3.)  Even though the
district court indicated it was granting Mr. Carr probation so he would have the opportunity to
get his kids back (see Sentencing Tr., p.22, Ls.3-6), Mr. Carr submits adequate consideration of
his commitment to his children should have also prompted the district court to impose a lesser
underlying sentence.
Additionally,  the  district  court  did  not  give  adequate  consideration  to  Mr.  Carr’s  work
ethic  and  ability  to  support  his  children.   Mr.  Carr  had  been  working  for  Motive  Power  as  a
laborer, until he was fired about two months before the incident.  (See PSI, pp.13-14.)  The
presentence report stated, “[f]or a while he received unemployment benefits.”  (PSI, p.14.)  At
the sentencing hearing, Mr. Carr’s counsel informed the district court that Mr. Carr “does intend
to get employed right away.  He’s going to go sign up with temp services for work.  Tells me that
there’s a list of employers—potential employers that do employ convicted felons.”  (Sentencing
Tr.,  p.16,  Ls.5-9.)   While  the  district  court  listed  Mr.  Carr’s  “ability  to  maintain  employment,
9housing, and transportation” as the most important positive reason to place him on probation (see
Sentencing Tr., p.20, Ls.10-18), Mr. Carr submits adequate consideration of his work ethic and
ability to support his children should have also led to a lesser underlying sentence.
Because the district court did not adequately consider the above mitigating factors,
Mr. Carr’s underlying sentence is excessive considering any view of the facts.  Thus, Mr. Carr
asserts the district court abused its discretion when it imposed his unified sentence of five years,
with one-and-one-half years fixed.
CONCLUSION
For the above reasons, Mr. Carr respectfully requests that this Court reduce his sentence
as it deems appropriate.
DATED this 29th day of November, 2017.
__________/s/_______________
BEN P. MCGREEVY
Deputy State Appellate Public Defender
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